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Bannock County Nos.
CR-2018-3021 & CR-2018-8138

V.
vvvvvvvvvv

DEREK CHARLES O’CONNELL,

RESPONDENT’S BRIEF

Defendant-Appellant.

Has O’Connell failed to show that the district court abused its sentencing discretion when
imposed concurrent uniﬁed seven—year sentences with two years ﬁxed upon O’Connell’s guilty
pleas to two counts 0f methamphetamine possession and one count 0f Oxycodone possession?
it

ARGUMENT
O’Connell Has Failed Show That The District Court Abused
A.

and With an active warrant for

2

Sentencing Discretion

Introduction

Already on probation in two felony

1

Its

his arrest,

DUI

casesl

(ﬂ PSI,

O’Connell attempted

t0

p.23;2

#46846

R., pp.90-93),

ﬂee ofﬁcers Who approached

Bonneville County Case Nos. CR-2012-02334 and CR-2015-05267.

Page

citations t0 the

“PSI” refer to the page numbers of the electronic ﬁle containing the PSI.
1

him

(PSI, p.5).

After detaining him, ofﬁcers found Oxycodone and methamphetamine in

O’Connell’s pocket.

(Id.)

The

state

charged O’Connell With felony possession of both

substances and the persistent Violator sentencing enhancement (Bonner County Case N0.

2018-03021) (#46846

R., pp.43-46).

CR-

Pursuant to a plea agreement, O’Connell pled guilty to

both charges and was accepted into mental health court; and the

dismissed the sentencing

state

enhancement. (#46846 R., pp.74-81; 6/25/18 TL, p.5, L.6 — p.12, L.15.)
Just

two weeks

later,

O’Connell was found by ofﬁcers in a middle school parking

lot

attempting t0 gain access to a vehicle not belonging to him, While under the inﬂuence 0f

methamphetamine.

(PSI, pp.5-6;

#46847

R., p.13)

A

subsequent search 0f O’Connell’s

backpack revealed two syringes containing methamphetamine. (PSI, pp.5-6; #46847

The

state

R., p.13.)

charged O’Connell With methamphetamine possession and the persistent Violator

sentencing enhancement (Bonner County Case N0. CR-2018-8138), and ﬁled a report 0f

probation Violation in O’Connell’s prior Bonner County drug case (#46846 R., pp.90-93; #46847
R., pp.37-40).

Pursuant t0 a plea agreement, O’Connell pled guilty t0 methamphetamine

possession, and the state agreed t0 dismiss the persistent Violator enhancement and

that the district court retain jurisdiction.

L.7.)

(#46847

recommend

R., pp.73-80; 11/13/18 Tr., p.9, L.4

—

p.16,

O’Connell also admitted to Violating his probation in his prior Bonner County drug case.

(11/13/18 Tr., p.17, L.6

—

p.21, L.7; 11/29/18 Tr., p.30, L.11

—

p.34, L.12.)

Based upon these

admissions, the district court removed O’Connell from the mental health court program.

(#46846

R., pp. 108-1

1

1.)

In a consolidated sentencing hearing, the district court

year sentences with two years ﬁxed 0n

all

imposed concurrent uniﬁed seven-

three felony drug charges, with each charge to run

concurrently With O’Connell’s two Bonneville County

DUI

cases.

(#46846

R., pp.121-124;

#46847

R.,

pp.96-99;

1/28/19

p.28,

Tr.,

L.25 — p.29, L22.)

O’Connell’s subsequent I.C.R. 35 motion for reduction 0f sentence.3

O’Connell timely appealed in both cases.

Supreme Court consolidated

On

the

two cases

(#46846

for appeal.

The

(#46846

R., pp.125-128,

(#46846

court denied

district

R., pp.137-138.)

The Idaho

140-144.)

R., p.108.)

appeal, O’Connell asserts that his sentences are excessive and that the district court

should have placed him 0n probation or retained jurisdiction.

(Appellant’s brief, pp. 3-7.)

The

record supports the sentences imposed.

B.

Standard

Of Review

The length of a sentence

is

reviewed under an abuse 0f discretion standard considering

State V. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007)

the defendant’s entire sentence.

137 Idaho 457, 460, 50 P.3d 472, 475 (2002); State

(citing State V. Strand,

Idaho 201, 159 P.3d 838 (2007)).

It is

presumed

that the

V.

Huffman, 144

ﬁxed portion of the sentence

will be the

defendant's probable term of conﬁnement. Li. (citing State V. Trevino, 132 Idaho 888, 980 P.2d

552 (1999)).

Where

a

demonstrating that

sentence

it is

is

within

statutory

limits,

a clear abuse 0f discretion.

the

appellant

bears

the

burden of

State V. Baker, 136 Idaho 576, 577, 38 P.3d

614, 615 (2001) (citing State V. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).

The abuse 0f

discretion test looks t0 Whether the district court: “(1) correctly perceived the issue as one of

discretion; (2) acted Within the outer boundaries

0f its discretion;

legal standards applicable t0 the speciﬁc choices available t0

the exercise of reason.”

Lunneborg

V.

MV

Fun

it;

(3) acted consistently

and

(4)

reached

Life, 163 Idaho 856, 863,

its

With the

decision

421 P.3d 187, 194

(2018).

3

O’Connell does not challenge

this

determination 0n appeal. (Appellant’s brief, p.3 n.2,)
3

by

The

C.

District

T0 bear
that,

Court Acted Well Within

Its

Sentencing Discretion

the burden of demonstrating an abuse 0f discretion, the appellant

under any reasonable View 0f the

facts, the

sentence

was

must

establish

State V. Farwell, 144

excessive.

Idaho 732, 736, 170 P.3d 397, 401 (2007). In determining whether the appellant met

this

burden,

the court considers the entire sentence but, because the decision to release the defendant

parole

is

exclusively the province 0f the executive branch, presumes that the determinate portion

will be the period 0f actual incarceration.

1236 (2017)

was

(citing Oliver,

144 Idaho

excessive, the appellant

sentence

0n

was appropriate
and

rehabilitation,

reasonable
to achieve

€66

if

it

to

at

State V. Bailey, 161 Idaho 887, 895,

726, 170 P.3d at 391).

must demonstrate

that reasonable

T0

392 P.3d 1228,

establish that the sentence

minds could not conclude the

accomplish the sentencing goals of protecting society, deterrence,
Farwell, 144 Idaho at 736, 170 P.3d at 401.

retribution.

A

sentence

is

appears necessary t0 accomplish the primary obj ective 0f protecting society and

any or

all

0f the related goals 0f deterrence, rehabilitation, or

retribution.

161 Idaho at 895—96, 392 P.3d at 1236—37 (quoting State V. McIntosh, 160 Idaho

9”

1, 8,

m,
368 P.3d

621, 628 (2015)).
In this case, prior to imposing

its

sentences, the district court cited the appropriate

sentencing factors as well as I.C. § 19-2521, which sets forth the criteria a sentencing court must
consider before determining that imprisonment, rather than probation,

particular

case.

(1/28/19

Tr.,

opportunities to participate in

district court

p.27,

Ls.11-15.)

community

Citing

is

O’Connell’s

appropriate in a

multiple

previous

supervision, riders, and diversionary programs, the

reasonably concluded that O’Connell was a high-risk to re-offend and was not a

suitable candidate for probation.

(1/28/19 Tr., p.27, L.16

—

p.30, L.4.)

The court imposed a

cumulative two-year ﬁxed prison sentence.

A

(Id.)

review 0f the record supports the

district

court’s determination.

The

district court’s

sentencing determination

the presentence investigator,

who recommended

was

consistent with the

a prison sentence.

recommendation 0f

The evaluator

(PSI, p.23.)

noted that while O’Connell took responsibility for his crimes, “he didn’t seem very remorseﬁll

and his actions 0n probation seem

t0 suggest he’s not

ready t0 change.”

O’Connell’s

(Id.)

felony probation ofﬁcer told the presentence investigator that O’Connell “seems to have lots 0f
goals t0 stay sober

What he

him

is

however When

He

giving up.

t0 stop.”

as having a

(PSI, p.1

is

1.)

“High Potential

it

comes down

t0

it,

he doesn’t think about those goals and

a serious binge drinker and once he starts

it

typically takes jail for

O’Connell scored a 44.0 on the LSI-R, within a score range assessed
for Recidivism.” (PSI, p.23.)

O’Connell has an extensive criminal

He

history.

has ﬁve prior

DUI

whose associated probation terms O’Connell

including the two felony convictions

committing the crimes underlying the present appeal.

him

driving under the inﬂuence renders

(PSI, pp.8-9.)

convictions,

violated

by

O’Connell’s penchant for

a danger t0 the community.

O’Connell also has

convictions for disorderly conduct, failure t0 provide information in an accident involving

damage, willful concealment, and attempted

theft

by receiving 0r possessing

stolen property.

(PSI, pp.8-10.)

O’Connell has had numerous opportunities

community

supervision.

He

served both a

CAPP

to participate in rehabilitative

Rider and a traditional

previously participated in the drug court diversionary program.
impatient programs.

(PSI, pp.19-20.)

felony probation in two separate

DUI

(Id.)

At the time 0f the current

cases.

(PSI, p.1

1.)

rider.

programs and
1.)

He

at least

two

(PSI, p.1

He completed

offenses, O’Connell

A consequence that

it

was on

does not appear

O’Connell has ever faced
11.)

is

the imposition 0f a multi-year

In this case, O’Connell faced

LC.

convictions.

§ 37-2732(c)(1).

up

ﬁxed prison

sentence.

to seven years prison for each

The

district court

acted W611 Within

cumulative two-year ﬁxed sentence where multiple attempts

(E PSI, pp.7-

0f three separate felony
its

discretion t0

impose a

at alternatives to incarceration

have

proven unsuccessﬁll.
In light of O’Connell’s previous opportunities in rehabilitative programs, prior criminal

history,

and the danger he poses

discretion t0

to the

community, the

district court acted

well within

its

impose concurrent uniﬁed seven-year sentences With two years ﬁxed upon

O’Connell’s guilty pleas t0 two counts 0f felony possession of methamphetamine and one count

0f felony possession of Oxycodone.
district court

abused

its

O’Connell has therefore failed

sentencing discretion.

t0 demonstrate that the

This Court must afﬁrm the

district court’s

judgment of conviction.

CONCLUSION
The

state respectfully requests this

Court to afﬁrm the judgments of conviction of the

district court.

DATED this 30th day of December, 2019.
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Mark W. Olson

MARK W. OLSON
Deputy Attorney General
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